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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

19th January ’2017 

 

TITLE APPEAL NO. 20/2012 

(1) Sri Bishnupada Gowala 

(2) Sri Ghanashyam Gowala 

 Both sons of (L) Raghunath Gowala 

(3) Sri Haleswar Gowala 

 Son of (L) Ratan Gowala 

All residents of Keherukhanda 

 Mouza & PS – Dhekiajuli 

 District – Sonitpur, Assam                 --- Appellant/ Plaintiffs 

-Vs- 

(1) Md. Abdul Rahim 

 Son of Abdul Jabbar 

 Resident of Keherukhanda 

 Mouza & PS – Dhekiajuli 

 District – Sonitpur, Assam 

(2) Md. Hafizuddin 

 Son of (L) Miachand Ali 

 Resident of Rangapara 

 Mouza & PS – Dhekiajuli 

 District – Sonitpur, Assam 

(3) Sri Suramon Rajowar 

 Son of Manglu Rajowar 
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(4) Sri Khargeswar Kurmi 

 Son of (L) Sitamon Kurmi 

 Both residents of Tarajan 

 Mouza & PS – Dhekiajuli 

 District – Sonitpur, Assam 

     --- Respondents/ Defendants 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 21-04-2012 and 07-05-2012, respectively passed by the learned Munsiff, No.1, 

Tezpur in Title Suit No.62 of 2005, dismissing the suit of the appellants/plaintiff, came 

for final hearing on 02-01-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

 
JUDGMENT 

 

1) This appeal has been preferred against the Judgment dated 21-04-2012 & 

Decree dated 07-05-2012 passed by learned Munsiff No.1, Tezpur, in Title Suit No. 62 

of 2005, whereby the plaintiff’s suit was dismissed. The appellants as plaintiffs had 

instituted the Title Suit against the defendants/respondents seeking for declaration of 

permanent injunction against the defendants/respondents.  

 

Case of the Plaintiffs/Appellants in the Original Suit: 

2) In the suit the appellants as plaintiffs claimed that the suit land was originally 

owned and possessed by their forefather Huradhar Gowala and after his death his 

three sons Mukunda Gowala, Lakshman Gowala and Rattan Gowala inherited the suit 

land. The plaintiff No.1 and 2 are the descendants from the lineage of Mukunda 

Gowala & plaintiff No.3 is the son of Rattan Gowala. The dispute arose when the 
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defendants/respondents unlawfully trespassed inside the southeastern corner of the 

suit land. Misc. Case No.4/144/107/2003 was instituted before the Executive 

Magistrate but on 15-05-2004, the case was dismissed due to technical reason. The 

plaintiffs/appellants alleged that the defendants/respondents has been continuously 

threatening to dispossess the plaintiffs/appellants from the southeast corner. Hence, 

this suit has been instituted seeking appropriate relief.     

 

Case of the Defendants/Respondents in the Original Suit: 

3) The respondents as defendant Nos. 1, 2 and 3 contested the suit by filing joint 

written statement. They claimed that the suit is not maintainable in its present form 

& the averments made in the plaint are totally false and baseless and alleged that 

this suit is bad for non-joinder of parties & also barred by limitation. It was also 

claimed that the plaintiffs had misrepresented the facts that National Highway bound 

the total land of the suit property, when the fact is that Dag No.395 PP No.255 bound 

the suit in the southeastern part. The defendant denied the allegation of forcible 

possession and alleged that there is no cause of action for this suit and hence, the 

suit is liable to be dismissed with cost.  

 

4) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

a) Whether there is cause of action for this suit?  

b) Whether the barred by limitation? 

c) Whether the suit is bad for non-joinder of necessary party such as Kapil 

Gowala, Mohan Gowala and Madan Gowala?  

d) Whether the suit is maintainable?  

e) Whether the defendant on 06-01-2003 illegally and unlawfully tried to 
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encroach/ trespass into the southeastern portion of the total plot of land? 

f) Whether the plaintiff is entitled to relief as prayed for?  

g) To what other relief/reliefs the parties are entitled to? 

 

5) The plaintiff Bishnupad Gowala examined himself as PW-1 and adduced 

evidence of PW-2 Haleswar Gowala, PW-3 Ganshyam Gowala, PW-4 Mohan Ch. 

Gowala, PW-5 Mandal Ch. Gowala & PW-6 Chaiton Orang in support of his claim. On 

the other hand, the defendant Abdul Rahim examined himself as DW-1 & adduced 

evidence of DW-2 Abdul Hamid, DW-3 Ganesh Ch. Dhar, DW-4 Dhiru Kr. Das in 

support of his case. After hearing both the sides and going through the materials 

available on the record, the ld. Munsiff dismissed the suit of the appellants/plaintiffs. 

 

Grounds for Appeal: 

6)  Being aggrieved with the Judgment and decree passed by the trial court the 

appellants/plaintiffs preferred this appeal. Other than the general allegation that the 

Ld. Lower court committed both error of law and fact at the time of passing the 

impugned judgment and decree & did not apply mind judiciously at the time of 

passing the impugned judgment and decree. It was also alleged that the decision of 

Trial Court is erroneous especially at the time of deciding issue Nos. (e), (f) and (g). 

It was also alleged that Ld. Lower court wrongly passed the impugned judgment and 

decree due to wrong framing of issues and not framing of vital issues. The following 

vital issues were necessary for proper adjudication -  

(a) Whether southeastern portion of land measuring 1 katha 1 Lessa is the part 

and parcel of the entire suit land?  

(b) Whether the defendants have acquired any right, title and interest in the 

suit land? 
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 The impugned judgment and decree suffers from illegality, material 

irregularity & hence, need to be set aside and reversed.      

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. Before going 

further with the discussion I deem it fit to deal with the objection raised by the 

appellants that vital issues regarding “Whether southeastern portion of land 

measuring 1 katha 1 Lessa is the part and parcel of the entire suit land?” & “Whether 

the defendants have acquired any right, title and interest in the suit land?” were not 

framed. In support of this prayer the ld. Appellant counsel cited the decision of 

Hon’ble Gauhati High Court in Mrinmoyee Dutta Vs. State of Assam, 2015 (1) GLR 

719 wherein it was observed that when the Trial Court failed to frame key issues on 

which the right decision of the suit was dependent on framing of issue it leads to 

prejudice to the parties. I have gone through the decision cited & also the materials 

available on record, including the pleadings & evidences forwarded by both sides. It 

is seen that the suit is for permanent injunction against the defendants/respondents 

in respect of the alleged trespass into the southeastern part of the suit-land. The 

defendants claimed that they never trespassed into the southeastern part of the suit-

land & that they have their own property there. Thus, it is seen that the suit is not for 

deciding right, title & interest of the plaintiff over the suit-land nor any such prayer 

made by the defendants in the form of a counter-claim, hence, issue & “Whether the 

defendants have acquired any right, title and interest in the suit land?” is not a vital 

issue in this suit. As regarding the issue “Whether southeastern portion of land 

measuring 1 katha 1 Lessa is the part and parcel of the entire suit land?” has been 

discussed & parties lead evidence in connection with issue no. (e), hence, further 

framing of this issue is not required.  
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8) Now, coming to the matter in hand, it is seen from the grounds for appeal & 

during argument that the appellants are specifically aggrieved by the decision of the 

Trial Court in Issue nos. (e), (f) and (g) only, hence, only this three issues has been 

visited & discussed herein below.  

 

ISSUE NO.(e): Whether the defendant on 06-01-2003 illegally and 

unlawfully tried to encroach / trespass into the south eastern portion of 

the total plot of land  ?    

9) This issue was framed because the plaintiffs/appellants claimed that the 

defendants/respondents have trespassed into southeastern corner of the suit land, 

whereas, the defendants/respondents claimed that they never trespassed into the 

plaintiff’s land & rather they have their own land (Dag No.395 PP No.255) in the 

southeastern part of the suit-land, a fact that was concealed by the 

plaintiffs/appellants from the Court. 

 

Opinion of the Trial Court in the Impugned Judgment: 

10) The Trial Court observed that the plaintiff Bishnupad Gowala as PW-1 averred 

that the dispute arose when the defendant unlawfully trespassed inside the 

southeastern corner of the suit land & all the PWs supported the evidence of PW-1 

and averred in unison that the defendants has been continuously threatening to 

dispossess the plaintiff from the south east corner. The Court also observed that the 

PW-1 admitted in his cross-examination that there is no dispute regarding the 45B-

3K-16L of land & the dispute is only regarding 1K-1L of land, however, this disputed 

1K-1L of land has nowhere been described by the plaintiffs. Even the PWs failed to 

identify this land or when and how the plaintiffs were dispossessed. PW-6 is an 

independent witness & he does not know the anything about the land measuring 1K-

1L. Furthermore, the plaintiffs misrepresented the fact that boundary of the northern 
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side is the Highway, when the fact southern eastern boundary has the land of the 

defendants covered by Dag No.395 of PP No.255. Furthermore, the documents 

submitted by the defendants supports this claim (Ext. A, B, C, D, E & Ext. Kha).  

 

11)  Thus, the Trial Court was of the opinion that on holistic reading of plaintiff 

pleadings and evidence it appears that the plaintiffs failed to establish their claim 

through cogent evidence that the defendants dispossessed them. It was also 

observed that the schedule of the land is not properly defined in the plaint & this 

defect cannot be ignored in suit of such nature. It was further held that the cross-

examination of plaintiff witnesses had shaken the credibility of the plaintiff witnesses 

and it has also brought to light that the plaintiff did not approach this court with clean 

hands and knowingly put forth distorted facts on oath. In that view of the matter, the 

plaintiff is not entitled to relief claim. This issue is decided in negative against the 

plaintiff.      

 

Arguments Forwarded By Both Sides: 

12) The appellants argument is that while deciding issue No.(e) the Court failed to 

appreciate the evidences properly & relied on the documents submitted by the 

defendants, which were no way connected with the suit land. Furthermore, due to 

wrong discussion of documentary evidence great error of facts and law was 

committed at the time of deciding issue. It was also pleaded that mere description of 

single wrong boundary (though not revealed in evidence) is immaterial in deciding 

suit like permanent /restrictive injunction. It was also alleged that it was very 

important to frame an issue on whether southeastern portion of land measuring 1K-

1L is the part and parcel of the entire suit land & whether the defendants have 

acquired any right, title and interest in the suit land.  
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13) On the other hand, the respondents argued that the ld. Trial Court has rightly 

decided the issue against the plaintiffs/appellants as they failed to establish as to 

what is description of land from which they have been allegedly been dispossessed. 

Furthermore, they didn’t come to the Court with clean hand as they misrepresented 

the fact that the defendants have their own land in the southeastern boundary of the 

suit-land. 

 

My Opinion: 

14) I have given the matter considerable thought & it is seen that the basic claim 

of the appellants/plaintiffs is that the respondents/defendants have trespassed into a 

portion of their south-eastern part of the suit-land, which is bounded by the Highway, 

and therefore, permanent injunction be issued against the respondents/defendants. 

The appellants/plaintiffs produced documents to prove their claim over the suit-land 

& record shows that the respondents/defendants didn’t challenge the 

appellants/plaintiffs claim over the suit-land. What however has been challenged is 

the claim of the appellants/plaintiffs that the respondents/defendants have 

trespassed into a portion of the southeastern part of the suit-land.  The Trial Court 

has gone through the evidences of PWs & DWs & has rightly observed that the 

plaintiff-side failed to mention what is extent & description of the alleged trespass. 

Except for PW1, none of the other PWs could answer the question as to when did the 

defendants trespass & how much of the land was trespassed into. Most note-worthy 

fact is that the plaintiffs claimed that the Highway bounds their suit-land, when in 

fact, the southern eastern boundary of the suit-land has the land of the defendants 

covered by Dag No.395 of PP No.255. This claim of the respondents/defendants was 

supported by Sale Deeds (Ext. A, B, C, D & E) which showed that the defendants 

have bought this land. Ext. Kha is the Trace map of Dag No. 393, 395, 396 that also 

supports the claim of the defendants. Thus, it appears that the appellants/plaintiffs 
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tried to conceal this fact that the respondents/defendants in fact have their own land 

in the same area where the plaintiffs claim the trespass was committed. I disagree 

with the argument forwarded by the appellants that mere mis-description of single 

wrong boundary is immaterial in deciding suit of permanent /restrictive injunction. 

Injunction is a matter of equity & to obtain a relief of injunction it is paramount that 

the party comes with clean hand. As mentioned earlier, this mis-description cannot be 

taken as a bonafide mistake because it changes the whole syntax of the suit, the 

claim & the relief.  

 

15) Thus, I find no anomaly in the decision of the ld. trial Court and it is as per 

the provisions of law. In view of the above discussion, the decision of the learned trial 

court is not interfered with.  

 

ISSUE NO. (f): Whether the plaintiff is entitled to relief as prayed for? 

ISSUE NO. (g): To what other relief / reliefs the parties are entitled to? 

16) Both these issues deals with the relief part & the ld. Trial Court was of the 

opinion that in view of discussion in the preceding paragraphs, it was held that the 

appellants/plaintiff are not entitled to relief claim. Hence, both these two issues are 

decided in negative.  

 

17) Considering the fact that the decision of the ld. Trial Court has not been 

interfered with in any of the Issues, more specifically, in issue no. (e), I deem it fit 

not to interfere in the decision in these two issues also as the outcome in these 

issues are dependent on the fate of the preceding issues. 

 

18) In view of the above discussions and decisions, I do not find any reason to 

interfere with the impugned judgment and Decree, dated 21-04-2012 and 07-05-
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2012, respectively, passed by the learned Munsiff, No.1, Tezpur, in Title Suit No. 62 

of 2005. Hence, the appeal is dismissed and the Judgment and Decree dated 21-04-

2012 and 07-05-2012, respectively, is upheld. However, the parties will bear their 

own costs.  

19) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 3rd January’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


